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4N ADDITION TO SWINTONS 
CASE, in relation to his Father's pretended 
Forfeiture, upon occafion of the ANSWER 
to it publiſhed by the Earl of 
Lauderdale. 


WINTON having in his Printed CASE and REASONS of 
\ ) REDUCTION, in relation to his Father's pretended For- 
feiture, given ſo true and clear an account of that Aﬀeair to the 
World, as upon the ſevereſt Scrutiny can be made into the matter 
of Fat, as repreſented by him, it wiil be impoſſible for his Ad- 
yerſaries ever to convell z he ſhall not trouble himſelf to take ſo. 
much notice of the Paper publiſhed by the Earl of Lawderdale by 
way of 4w(wer, as to make any formal Reply unto it. But the 
Earl'sDeſign in thatPaper,being only to obſcure and darken,what he 
found was ſet in too great a Light, for him by any other method to 
cope withall, and to tender the CAUSE of a Sox unfavourable, 
by refle&ing upon his Father: he ſhall endeavour to take off, what 
therein may ſeem to have any weight with thoſe that read it, 

AND 7 1he firſt place, Asto what the Author of the Earl's Anſwers 
1s pleaſed ſo virulently to libel againſt the Fame & Reputation of the 
deceaſsd Swinton, in the odiousCompariſon he makes bewixt him 
and the Duke of Larderdale, DEBASING the one as aTraitor to his 
King and Countrey,and EXTOLLING the other as litle leſs than a 
Martyr for both; thoſe who ſhall conſider the Anſwer the former 
gave 1n toihe Inditement, exhibited againſt him in the Parliament 
I661,wilifcven tho they never knew him)find him of far another 
C haraFer,& very clear from {0 blackan Imputation:and one whoſe 


A De- 


(2) 


Deportment in all the Tranſations (whether publick or private ) | 


of his Lite, are ſo well known, and have left fo fair a1 1mprefſton 
in the minds of all that knew him, as whatſoever the Duke's great 


Merits werezin relation to his King andC onntrey, the decealſs'd Ywin. 
ton,were he living, would think he had no great reaſon to envy his 


MEMORY either as to the one or the other. 

Whereas it is alledged, That this Swinton's Brother did procure a 
Commiſſion from the late King Charles, for enqiring into the Me- 
thod, Procedure, and the Warrants upon Kecord, of Ywintor 
their Father's Forfeiturez and there being ſeveral ObjeFicns of- 
fered apainſt the Forfeiture, and Anſwers made thcreunto by the 
Earl of Lexuderdale; the Commiſſioners were convinced, that nos» 


the Commiſion thereupon deſerted, 

IT IS ANSWERED, That Swinto,'s Brother having repre- 
ſented to thelateK .Chavles the clear Grounds of Nullity of the Fors- 
feiture, and the unjuſtifiable Methods had been made ule of in the 


Procedure concerning it zhis Majeffy found them ſo convincing, that. 


( 


thing of moment was inſtruted on the Objyector's part , and 


he was pleaſed to grant a Commiſhory to the Earl of Aberdene, then , 


Chancellor,and ſeveral others,totake tryal of the ſame , and to re- 
port. And accordingly inquiry thereinto teing madegand theParties 
heard ; the Lords of the Commiffion were fully ſatisfied of 
the truth of what was objeRed againſt che Forfeiture, But b 
the fluence the Earl of Lauderdale had upon ſcveral of them, 
the Report was delayed : and (hortly after, the Eari of Aberdene 
being laid afide,the Commiſſion thereby <cxpired. So that to al- 
ledge, that the Commiſſion deſerted upon the account that there 


ous and falſe, 

W hereas it is alledged, That albeit theWarrants of the Decreet 
1651 be not produced , yet the Extra muſt make as mucn Faith 
as if the Warrants were extant, ſcing the Lords of Seſſion ſuſtain 
a!l Extraits out of the Regiſters in the years 1648, 1649. 1650. 
and 1651. and refuſe to grant Certification again(t any Writs re» 


giſtered 


was nothing inſtruded againſt the Forfeiture, is moſt calumni- 


{ 


oiſtered thoſe y 
lolt. : 


IT IS ANSWERED, That the pretended Extra®t of 
the Decreet 1651, can make no Faith, becauſe it is not ſubſcribe 
ed by the Clerk Regiſter tor thetime, as all ExtraQts of Decreets 
of Porliamerit are in uſe to be. Neither is it ſo much as made aps 
pear, that Mr, Thomas Henryſon , who is alledged to ſub=- 
ſcribe that Extract, was Clerk-depute to the Committee of E- 
ſtates, And leing there are no Warrants of that Decreet ex<- 
tant , it cannot make Faith, For as to what is aſſerted of 
the Lords of Seſſion, concerning Extradts for thoſe years, it is 
moſt calumnious; the Lords not ſuſtaining ſuch ExtradQs,to ſatisfie 
the ProdrFion in Improbations: but all they do 1s , to ſtop the 
E-xtrat otthe Certification for ſome tive, that the Parties may 
raiſe a Proving of the Tenor,of any Writ regiſtered thole years; and 
allow the Partics to make uſe of any pretended ExtraQ they have, 
only as an Adminicle in proving the Teyor « but donot ſuſtain 
ſuch ExtraQts per je to make zntfre Faith Which if otherwiſe, were 
of dangerous Conſequence, ſince Perſons might forge Extracts 
of Decreets and Bonds for thoſe years, and ſo ruigje whom they 
pleaſed in their Eſtates and Fortunes. 

Ard whereas it is alledged, That the Truth and Veritie of the 
Decreet 165 1. is adminiculated by this, that Lieutenant Govairs 
who was forfeited at the ſame time with Swinton, and is contained 
inthe ſame Decreet; was by vertue of that Decreet put to Death, 
by Order of -arliament, inthe year 1461, 

IT IS ANSWER ED, That the Parliament 1661,did not conſi- 
der that Decreet 1651, as a ſtanding Decreet againſt Govain,upon 
which he cou!d have been ſummarly execured ; but on the con- 
trary, he being called before the Parlitamenr, that Decreet was 
given him to ſee ard anſwer, by which ' it was turned intoa Libel, 
and as he was to anſwer it as a Libel, ſohe did actually give in 
his Anſwers toit, and the Parliament gave their Sentence againſt 
him, as upon a Libel and Anſwers» So that Govair's being _ 
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ears, becauſe the Regiſters of thoſe years were 


(4) 
of the Perſons comprehengded in the Decreet 1651 with Sw | 
is ſo far from adminiculating.the Verity and Truth of that Decree. 
that it redargues the ſame. Far f the Parhament had look'dg up. | 
on that Decrect, as atrue and valide Decreet; they would hays 
ordained the Sentence therein to be put in Execution againſt G4. 
vain without any further i2emurr, Bur having allowed him to ſee 
and anſwer, 1t isa clear Demonſtrattan, that the Parliament cog. | 
ſidered that pretended Decreet only as a Lz4el, and not as a formg, 
THending, legal Sentence. Efpecially ſeing upon theAnſwers given 
by him,they paſſed a mew and ſolemn Sentence againft him,forteiti 
his Life and Fortune, ordaining his Arms to be lacerar, and- 
delete out of the Herald's Books, with all theother Solemnitis 
of a Forfeiture. Which it is abſurd to think the Parliament eithe 
would or could have done, if the Decreet 1651 had been lookel 
upon by them,as a true and valide Forfeiture, it being as repugnant 
to Senſe, as contrary to Law , for a Man once forfeited ty 
be forfeited over again. 

IV hereas it is alledged, That the Verity of the Decreet of For- 
feiture 1661, 1s adftructed by the Lift of the unprinted Aﬀp, 
which bears that there was a Decreet of Forfeiture againſt Swjn- 
ton ; and by the AC of Indemnitie, in which with other De 
creets, that Decreet of Forfeiture is excepted. 

IT IS ANSWERED, That the mentioning of that 
pretended Decreet of Forfeiture 1661. in the Lift or Index of 
the unprinted Atts , and the exception thereof ont of the 
A@ of Indemnitie, do not inftrugt that there was ſuch a Por: 
feiture. For the mentioning of a Title of Law,dothnot inſtruc that 
there is{uch a Law, unleſs the Law itſelf be extant. Seing in this 
as inall other caſes of the like nature,the Maxime takes place, Quid 
n0n creditur referenti niſi conStet de relalo, 

And whereas it is alledged, That it Swinton had been innocent 
of the Crimes contained in the ſaid pretended Decreet © 
Forfeiture 1651, and had had any ground to have queſtioned 
theſame 3 he would have made Application to the Parliament 
1661,0r to Parliaments ſubſequent, for getting the ſame reduced. 
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IT 15 ANSWERED, That itis notourly known, that theDuke 
of Eauderdale being the chief Miniſter of State in this Kingdom, 
hadthat Influenceupon the Government all histime; that it had 
been to no purpoſe for Swinton, to have made any Application for re- 
ducing of his Forfeiture,ſo long as theDuke lived.Butimmeduatly af- 
ter his Deceaſſe, Swinton*s Son Alexander applied to the King, and 
procured the atoreſaid Commiſion, for trying the Nullity of the 
ſaid Forfeiture,which ifit had not been made ineffeQual by the Earl 
of Lauderdale's means, and the Earl of Aberdene's being turned out 
of Office,to whom, with others,t he Commifhon was granted; there 
had certainly been a Report made, finding the Nullities now al- 
ledged againſt the ſaid Forfeiture, ſufficiently proven as they are 
now inſtruted. But as a convincing evidence, that the deceaſs'd 
Swinton did never acknowledze the Forfeiturez a'l was done 
that he could do, during the Duke'sLifetime,to recover his Eſtate 
from him. In order to which, ſeveral of Swinton's Friends having 
made Application to the Duke, they ſo far prevailed with 
. him , and ſo conſcious was he of the invalidity of his Right 
that inthe year 1663, he condeſcended to accept of 5000 Hb. 
Sterling : and was content to allow as a part of that Summ, the 
three years Intromiſſion he had had with the Rent of the Eſtate of 
Swinton ; and look'd upon the Remainder as ſufficient toſatisfie 
and compenſe any Intromiſhon Swinton had had with that part 
ofthe Duke's Eltate that he had poſlefſed the time of the Engliſh 
Uſurpation, Which matter of Fa&, it need were, could be 


proved by ſeveral Perſons of quality, who communed betwixt the 
Duke of Lauderdale and Swinton at that time, and particularly by the 
Earl of Twedazle : and that the reaſon why that Communing did 
not take effe&t, was the Duke & Swintons differing in the Compu- 
tation of Srinton*s Intromiſſion: the Duke computing 1t to amount 
to 5000 lib.Sterling, & Swinton contending it amounted but to 4000 
lib, Which clearly evinces, that as the Duke did noc look upon the 
Forfeiture as valide and legal, ſo he never intended ro make 
further uſe of it, than to be repayed of what he conceived votes 
ha 
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had intrometted with of that part of his Eſtate which hehad 
poſſeſſed under the Em: bſþ. | 
WW hereas it is alledged, Chat Swinton 1n his Anſwers given in tg 
the Parliament 1661. endeavours to extenuate his Crime.injoyn, ÞP 
, 


ing with the Uſurper Crowwel, and g:ang with him to Worceſter 
pretending he was out cf the Protection of rhe Law 3 which could t! 
only be underſtood of the Decreet of Forteiture 1651. And that 
in his Anſwers before the Parl. 1661. he doth not deny his being 
then forfeited. | 
ITIS ANSWERED, That Swinton by his mentioning in hy 
Anſwers,that he was out of the Proteion ofthe Law, did not under. 
ſtand he was ſo by a Decreet of Forf-iture 1651. But that he being 
then denounced for not Compearance, the Denounciation did put C 
him out of the ProteQion of the Law. And that Expreſſion cannot 
be otherwiſe underſtood,(eing in his Anſwers he makes no mention, 
at all of that pretended Decreet of Forfeiture, 1651. And it x 
moſt abſurd and ridiculous to pretend,that Swinton s not denying 
in his Anſwers before the Par.1661.that there was ſuch a Decreet 
in the year 165. is anevidence of the verity of it. For 1. the An- 
ſwers being made tothe Inditement, and there being no mention 
in the Inditement of the D:creet 1651. he was not obliged 
to arſwer, nortake noticeof any thing but what was in the In. 
ditement. 2. His Anſwers cc uldnot beara denying of the Decreet 
1651, becauſe his Anſwers were given in to the Inditement, before 
the Decreet 1651, was produced, or made uſe of againſt him. Se- 
ing it appears by the Lord Preſmernen's Diary, the 15 of May, 
that Swinton's Dittay with his Anſwers were then read before the 
Parliament: and that the Lord Advocat opponed the Dittay, and | 
produced the former Decreet of Furfeiture againit him. And it ap- 
pears by a Copy of the ſaid Decreet delivered to Swinton, by Al- 
exander Reid the Advocate's Servant that it was not delivered to 
him till the 14 of May, it being marked upon the back with the 
ſaid Alexander Reids hand, that it was given to Swinton the 17 of 
May,toanſwer the 24, Whereas it is evident by the Minute RS 
fe 
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Margent of Srinton's Anſwers, that the ſaid Anſwers were given 
in by him upon the 14 of March 1661. and given up to the Advo- 
cate to ſee, which was two Months before the Decreet 1651. was 
produced. And Swinton being upon the 15 of May allowed toſee 
and ai.{wer to that Decreet, he was never thereafter called before 
the Parliamenr,and ſo had never an occaſion to make any Anlwer 
Ont, 

IV hereas it is alledged, That the Author of Swinton's Caſe does 
; ſhow his Ignorance and. Difingenuity , in aſſerting that the 
| Re#rifion in the Decreet 1651. reſtricting the Sentence to 
_ the Puniſhment of Fohn Hume to the Death, takes off the .ef- 
f:& of the Sentence, as to Swinton, and allthe reſt; ſeing the Docm 
of Forfeiture was ſolemnly pronounced by ſound of Trumpet, and 
| tearing the Armsof thoſe forfeited z and by ſeveral reiterated Ads, 
| forfeiting them, as to Life, Heretage, and Moveables : and that 
; Swinton did not pretend to, or found upon any Reſftrition of 

that Sentence, when he was brought before the Parliament 
1661. | 

IT IS ANSWERED, That the Penner of the Ear 
of Lauderdale's Anſwers doth groſly bewray aſwell his [p- 
norance as Diſfingenvity in the ſaid Alledgance. For the ReſtriQion 
' Inthe Decreet is plain and expreſs, which is fubjoyned after the 
| pretended Sentence, which the King and Committee of Eſtates, 
for Reaſons and Conſiderations moving them, did reſtrict to the 
puniſhment of John Humeto the Death. Which Reſtriction be- - 
| Ing 1n general Terms, muſt be underſtood to relate to all the fore-, 
|| mentioned Perſons, and ſo clearly takes off the effect of the Sen- 
| tence, as to Swinton and all the reſt, until 1t (hould be reconft-. 
dered by the King and Parliament, And there was very good 
reaſon forthe Reſtciftion, and that the Sentence (hould have been 
inſtantly put in execution againſt John Hume : becauſe the Crimes 
lIibelled againſt him were moſt atrocious, being his keeping 4 Cop- 
reſpondence with the Enemie, his diſcovering the condition of the Caſtle 
of Edinburgh, by trowing a Leiter over the Wall to the Enemy,&c.and 

the 


(8) 
the Probation was clear againſt him, he having ackwowledged thy 
Crime, before the Court-Marſhal and Miniſters of the Cattle . 
Whereas there was nothing libelled againſt. Swiztorz, except only 
his pretended deſerting of the King's Army, and his freq.eat re- 
fidence with, and reſorting to the Enemy in the Town of Zdin. 
burgh, Cannongate and Leith, which could infer no Crime, tar lek 
the Crime of Treaſon: ſeing Swinton did not deſert the Army, buy 
laid down his Charge, which was taken off his hand, and given - 
to another; and all the converſe he had with the Enemy, was w| 
the quality of a Priſager, And as an unanſ{werable evidence rho 
it was not deſigned any Execution ſhould pak upon the (aid pre 
tended Decreet 1651. till it ſhould be. reconfidered,as tothe re(t of 
the Perſons therein-mentioneds when Govaiz was brought before 
the Parliament 1661, he was ( as hath been ſaid ) ordained 70 /@ 
end anſwer that Decreet, not as a ſianding Sentence againſt him, 
but only as a Z3be]- and the Parliament upon conſideration of 
that Decreet as a Libel , proceeded to a Sentence again(t him, 
As alſo when that Decreet was produced, and made uſe of againſt 
Swinton, he was allowed io ſee and anſwer it, All which clear 
beyond contradiction, that the Reſtriction was looked upon to" 
[ take off the efte& of that pretended Sentence in the year 1651. 
as to Swinton and all the reſt, (except Hwme, ) before it (hould be 
reconfidered by the King and Parliament. Neither doth that pre: 
tended Decreet bear, that the Solemnities by ſound of Trum- 
pet, and tearing of Arms, were uſed in preſence of the Committee. 
of Eſtates, as is uſually done in the caſe of all ſolemn Fortfeitures: 
but only bears, 4: Order for performing of thoſe Solemnities, which 
never appears to have been aually done; And it is frivolousand 
inept to pretend, that Swinztor did not found upon that Reſtri 
Qion in his Anſwers to the Parliament 1661, fcing the Decreet 
I651. was not mentioned in the [nditement, nor was that Decreet 
founded upon by the King's Advocate, nor made uſe of by him 
gainſt 9winfon, for two Months after Swimton's Anſwers were give! 
mz 


[9] 
in ; as is clear by the Minute upon the Anſwers, and Preſmennen's 
Iarys 
" heres! it is alledged, That by the Law and Cuſtom of Nati: 
ons, whoſoever accepts of amilitary Commiſſion or Charge, he 
cannot at his pleaſure diſmiſs or exauQorate himſel® And Swintor: 
having accepted of a Chargein the Army from the King and Com- 
mittee of Eſtates, he could not diſengage himſelf without their 
leave 
IT IS ANSWERED, That it is a great Miſtake that an 
Officer in an Army may not quit his Charge and Commiſſion when 
he pleaſes - and it appears,that what Lawyer ſoever the Author of 
the Earl of Laxderdale's Anſwers may be,he is rot a Souldier. For 
every one knows, that knows any thing of military Aﬀairs, that 
a commiſſioned Officer may give up his Commiſſion, and liberat 
himſelf whenſoever he thinks fic to do ſo. Which being a 
{ thingof ſuch ordinary, and univerſal PraQice; it is ſtrange how a- 
Ny man ſhould have the confidenceto controvert it. 
And whereas be asks the queftion , What could ( whilſt his 
; Family was on the other ſide ) have moved Swinton, to come to 
\* thisf1de of the Water, where the Enemy lay, ard where hecould 
, © not«ſcape being taken ; if he had not had a Deſign to have joyn- 
ed with tt.e Enemy 2 
[TIS ANSWERED, That the deceafs'd Swinton gives a 
clear account hereof in his Anſwers, before the Parliament 1661, 
viz, That after be had intimated to the then Chancellor, et Stirling, the 
laying down of his Charge, deſiring hims to acquaint the Committee of 
E \/«tes with ihe ſame; and at the ſame time intimated it to Collonel 
Giivert Ker his imemediat Superior Officer, Crafurdland mas put into 
his Place, And that before he came to this Part of the Conntrey 
where his Eftate lay, and where his Buſtaeſs called him ; ke was up- 
8n the Place where Colloue! Ket's Regiment was, where he did attu- 
ally ſee Craturdland in his Charge : and that his Occations leading 
him to Berwick- ſhire , where the only BBate he had lay; he was 
; Jtized upon and made Priſoner by « Party of the Engliſh , and car- 
Tied 10 their General's Bnarters : and havine given an account ts 


'B hins 
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Gans of hs Occaſions 13 theſe Parts , the Teneral declared t6 bim, 4. 
the he was his Priſoner, yet he ſhowld have liberty wpox his Parole, 


io go to his Lodging, and about his Aﬀairs, Ani both the manner 
of his quiting his Charge, (as thus related,) and that he was taken 
Priſoner, and thus brought inz he poſitively offered him to prove bee 
fore the Parliament : which was unqueitionably relevant to liberat 
him from the leaſt Suſpition of having any Deſign to j.»yn with 


the Enemy, and his Family was not on the other fide, but this fide , 


of Forth at that time, and under the Power of i} e Enemy, 
And whereas it is alledged, That the Decreet 1651, being vrdained 
by the Parliament to be given up to Swinton to ſeethe 15 of My 
x661.and he ordain'd to give in his Anſwers thereunto againſt rhat 
day cight days. And that accordingly he having got up the Decreet 
to ſee, he returned the ſame without eny Anſwers : which he would 
not have done if he had been innocent of the Crimes libelled as 
gainft him in the ſaid Decreeto— 

IT IS ANSWERED, That the deceaſs'd Swinton ne: 
ver got the Decreet it ſelf to ſee, but only a Double, marked on the 


Swinton has yet to ſhow, and now produces, And albeit he wa: 
ordained upon the 15 of ay, to ſee and anſwer that Decreet 


back by Alexander Reidthe Advocates Servant : and which thy, 
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againſt that day eight days: yet he never was thereafter called be-. 


fore the Parliament to give in his Anſwer to it. And ſoit isfalle 


that hegave back the Decreet without making any Anſwer : (inet 


he could not give b2ck what he never received ; and could make 


no Anſwer to the Copie which he did receive, unleſs he had been 


called to do o, 

AND here it cannot but be taken notice of, that how cautious 
foever thoſe who framed the Draught of the Decreet agunſt Swim 
89, which is pretended to have palled in the Parliament 1661. t0 
ew out of it that Ordinance of ?:riiament, whereby upon tht 


' T5 of May 1651. Swinton was Cained to fee the Decreet 1651. 


and to give in his Anſwer to it againſtthat day ciglt dayes (be 
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ing the 24.) the Earl of Lauderdale is not only forced in this place 
of bis Anſwers, to acknowledge there wasſuch an Ordinazce, but 
afterwards, (ta#ta eſt vis veritatis,)to acknowledge, when he comes 
.o quible upon the forged Minute of the 12 of July 1661, that 
Swinton did not compear that Day, and conſequently was never cal- 
led before the Parliament, aſter the 15. of May. And itis left to 
all judicious Peruſers of what ts now publiſhed on either hand, 
in relation to this __ of [niquity; ( wherethrow the deoeaſs'd 
Swinton and his Family have been ſo great Sufferers, and for ſo 
long a time 3) toconfider,whether it be preſumable,that he bei 
2 Priſover ia the Tolboath of Edirburgh, within Call of the Place 
where the Parliament ſate,and a Terin having been aſſigaed him, 
to give in an Anſwer to that pretended Decrcet 1651. the Parlia. 
ment, ( for the Honour and Juſtice of which, the Earl takes upon 
him now to be ſo much concerned, would, without calling Swintes 
togive his Anſwer, have proceeded. toa Sentence againſt him,albe- 
it-the matter had been but ofa cizzl import; or tho there had been 
no ſuch Term aſjzgred , would have proceeded to a Sentence a- 
oainſt him, in a Cauſe that was Capital, and in a Crime of Treaſos, 
without calling him to the Bar, to hear the ſame pronounced. 


Which to ſuppoſe, were the highelt Refle&ion upon the Honour 
and Juſtice of a Parliament that ever Man was guilty of, 


Whereas it is aledged, That the Decreet x651, bears that the 
Libel was found relevant, and proven by the Depoſitions af di- 
vers famous Witnefles, as was clearly known to his Majeſty and 
the Committee of Eſtates. And therefore the Decreet cannot be 
ſaid to be without Probation, ſeeing the way and the manner how 
wm Je Libel was found proven, is condeſcended upon, 
| IT IS ANSWERED, That it ſeems the Auchor of the Earl 
of Lauderdale's Anſwers, has not conſidered the Decreet, For as 
tothat part thereof that concerns Swinton, the Libel is found re- 
levant and proven: but the manner of Probation, whether by 
Witneſſes or otherwiſe, is not expreſſed neither as to him, nor any 
other contained in the Decreet,except Fobs Hume 3; as to whom the 
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(12) ; 
Libel is found proven by a wiſſzve Tetter, and his own Confeſſion- 
And albeit in the end of the Decreet, it bears that the Libel was | 
ſuffictently verified end proven, by the Depoſition of ſeveral famonr 
Witneſſes ſworn, examined, &c. theſe are but words of Stile in De- 
creets of abſence, and are not to be regarded, Seing in that part 
of the Decreet, where the Committee of Eſtates had the Libel 
and Probation , under their conſideration ; it bears on-. 
ly, that the Libel was ſ»fficiently proven : without condeſcending; 
i + | upon the manner of Probation, whether by Writ or Witneſley 
[ ji And as a convincing evidence, that there was neither Writ nor Wit. 
14 zeſſes adduced for proving of the Crime libelled againſt Swinton; 
; (whichifthere had been, the ſame would have been expreſs'd 3) the 
y fl ' manner of Probation againſt hr Huwe,being by a Letter under bj 


band, and by his own Confeſſion, the ſame is particularly expreſs { | 


inthe Decreet, And certainly pari ratione, ifthere had been any 
Probation led againft Swinton, whether by Writ or Witneſſes, the! 
fame would have been likewiſe expreſs'd and  condeſcended: 
upon. 

heres it is alledged, That the Duke of Lauderdale did no 
raiſe a new Inditement before the Parliament 1661 -againſt Smirton, 
before he obtained the Gift of Swirton's Forfeiture, ſince he ob 
tained not the Gift till May 1661, and the Inditement was giver 
to Swinton in the Month of February before, And that albeit the 
Duke had cauſed raiſe a new [nditement, after his obtaining of the 
Gift, and had libelled the ſame Crimes againſt Swintor, & had de- 
figned him Fob» Swinton of Swinton ; yet that was no paſſing fron 
the former Decreet 1651. there being Crimes added that were 
committed after the year 1651, and it being ordinary to deſig 
Perſons by their former Titles, a wrong Deſignation could 
not prejudge the King nor his Donatar. And that the King's 46: 
vacate did not inſiſt againſt $wintem upon the Crimes mention 
ed in the former Decreet, to forfeit him of new again, upon thoſ 
Crimes; but did infiſt upon the Decreet 1651, as probatio probats 
and that the ſaid Decreet might be ratsfied and approven, as! 
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fore Sentence, is contrary to Law, 


Jo was look'd upon as no Decreetx it being abſolutely inconſiſtent 


being to forfeit Life and Eftate, the deſigning the Party by an E- 


( 13 ) 
was by the Decreet 1661. and Swinton allo of new forfeited) 


' for his being in Arms at Worceſter againſt the King, which 
' was the only 


new additional Article inſiſted upon againſt him. 
And that alcho a forfeited Perſon in the Conſtrugion of 
Law , be reputed civliter wortuus , ſo that he hath not 


. perſonam ſtandiin judicio, yetthat isonly in odinm of himſelf, but 
_ cannot prejudge the King nor his Donatar, nor hinder a Party for- 


feited committing Treaſon after the Forfeiture, to be forfeited of 
new: no more than a Murtherer's being ſentenced to die, as a Murs 


| therer, could hinder him,if eſcaping out of Priſon after Sentence, 


he ſhonld commit Treaſon; to be forfeited, notwithſtanding of the 
former Sentence ſtanding againſt him for the Murther. _. 
ITIS ANSWERED, rt. That albeit the Duke of Las: 
derdale's Gift of the. Forfeiture was after Swinton had received his 
Inditement before the Parliament 1661. yet it is notourly known, 
that theDuke deſign'd to have the Gift before that time, and accor- 
dingly thereafter procured it. And albeit the Gift was obtained 
«fter the Inditement was given to Swinton; yet ſeing it was before 
the pretended Forfeiture 1661. it was ipſo zorenull : ſince by the 
Claim of Right, it is declared, that the diſpoſing of Forfeitures be- 
2. The raiſing of a new Libel 
apainſt Swinton before the Parliament 1661, being for the ſame 
pretended Crimes, for which it is alledged he was forfeited by the 
Decreet 1651. albeit there were other Crimes added in the Libel, 
yet that was a clear paſſing from the Decreet 165 1,as what eo ip- 


10 Law, to forfeit a man twice for one and the-fame Crime. And 
the deſigning the Defender Jobn Swinton of Swinton was an evi- 
dentDemonſtration,that he was neither conſidered norlooked upon 
as a forfeited Perſon, For tho in ordinary Diſcourſe, Men-in ſuch 
Circumſtances may be deſigned by their former Titles; yet it is ri- 
diculous to pretend,that was ever done in initrumentis publicis, or 
can be done in an Inditement of Treaſon: in which the Conclufion 


tate, 


ſtate, muſt neceſarly infer an acknowledgment inthe Drawer of 
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Inditement, he had that Eſtate to forteit, and conſ« quently 
it was not forteited before. And this 1s a thing ſo vulgarly knoyy 
that if Swinton had been looked upon as a forteited Perſon , the 
King's Acvocite could not have committed fo grols a Miſtakgf 
as to have given him the Deſignation OF SWIN TON, Ag 
albeit ordinacly Errors in Detigaation do not prejudge thiff 


Parties 3 yet in this Caſe, if there had been an Error, (wha! 


in 7ej veritate there was not, ) it behoved to prejudge the K 

andhis Donatar, being made uſe of to evince, that the 
vernment did not look upon Swinton then, as a forfeited Perſa 
3. The King's Advocate did not make uſe of the aforeſaid 
ereet 1651, as a Probation of the Inditemene 166 1. bur lib 


the pretended Crimes, without reſpe& to, or ſo much as makin} 


mention of the Decreet 1651. And when the ſaid Decreet my 
thereafter produced, Swinton was allowed to ſee and anſwer | 
as a Libel, and ſoit could not be made uſe of as a Probatiog 
4 As to that Pretence, that the Parliament did ratifie and 9 
prove the Decreet 1651, and of yew forfeited Swistoz, for being 
in Arms again(t the King at WorceSer 3 it is what is abſolutly '” 
conſiſtent, and repugramtia ir adjedo, to ratifie a former Forteiturg 
and of new to forfeit, And 1n this Cafe, the former pretend 
ed Decreet 1651 could not be ratified : becauſe by giving a zen 
Inditement to Swinror for the ſame Crimes, it was paſſed from, $ 
chat if there had been any RKatification of it, ſuch a Ratification 
could import no more but the retifying of a Libel, which can ne 
ver have the effe&# of a Forfeiture. 5. A man that is forfeited 
is not only civiliter mortuns, not having perſona ſtandi in judich, 
but alſo being forfeited, he has no Eſtate, both his Perſon and 
Eftate in the Conſtruction of Law being extin@ : and therefor 
being fortcited once, he cali neither quoad vitam, Nor. quoad bow 
be forfeited a ſecond time. And the Inſtance of a Murtherer cor 
mitting Treaſon, ajter his being condemned for the Murther ; 1 


moſt impertinent,and abſurd: there being a valt difference beruy 
u 


| 


( 15 ) 
ach 2 one,and a Petſon that is forfeited; For a Man that is len- 
W enced for a Murther, his E/cheat only falls, which carries the 
W Right to his Movables - but his Lamds and heretable Eltate (till 
&F ..main with himſelf,and go to his Heirs. And thereforc if a Per- 
Af fon ſentenced for Murther, ſhould make his Eſcape, and there- 
W after commit Treaſon 3 he may be forfeited, and his Forfeiture 
{ will carry the Right to his Lands and heretable Eſtate, But it 
! 5 not ſo inthe caſe of a Perſon forfeited, who what Crime (o- 
W ever he commit after, is incapable either as to Life or Fortune 
* of a higher Puniſhment, 

| Whereas it is alledged, That Fob Swinton, by his Anſwers gi- 
o* vyenin to the Parliament 166+, doth acknowledge, that he was at 

Worceſter, and that he went thither at the deſire of the Ulſurper, 
which ſufficiently proves the Crime againſt him, 

IT IS ANSWERED, That $winton's Anſwers are opponed, 
which bear expreſly, that he did deny that Article of the Indite- 
ment, 4s it was conceived, And tho he acknowledges that he was 
at Iorcefter, yet he declares it was as true he went thither through 
the earmeſt Intreaty and Importunit! of him, that ( though he doth 
ingenuouſly acknowledge he could nor ſay,he uſed that as an Argu- 
mentz) could have commanded him alongſt with him es his? riſoner, 
and whoſe Priſonerhe was upon the matter : and that he went in no other 
capacity than « Traveller, And that if it ſhowld have beey made ap- 
peer, that ever he joyned ſo much 4s in any Troop, or carried any 
Charge, or that upon any occaſion there,im the Battel or otherwiſe, he 
aid draw a Sword, or looſe « Piſtol ; he admitted all, or any one of 
theſe relevant of conſent, to inferr the Concluſion of the Inditement, 
And as an evident Demonſtration that Swintow was not at Worceſter, 
hoHili animo, or cut of any de ſign to a againſt the King, or to 
the prejudice of his Native Countrey z he declares in his Anſwers, 
he could ſa5.in the preſence of theSE ARCHER OF ALL HEARTS, 
that he thought, if the "arliament ſhould find the Inditement againft 
b1mupon that firgl<Head of bis being at Worceſter, («s he doth look «- 
Pon that a5 the Principal, and all the ret but as Acceſories, cuen in the 

intention 
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behoved to tree him, Which being general, and ſo comprehenſiv 


land, and the Dominions thereunto belonging; bur alſo 7he Subf 
Jects of al OTHER his Majeſtie's Dominions; it muſt neceſſarh 
comprehend Scorſmey , that had committed Erimes in Fxglandh 


(16) 
intention of the Libeltr ,) and the Sentence that ſhould paſs, as to Liff 
and Eftate, were neady to receive its laſt Conſummation, he couldfj 
receive and ly down under it, with 4 more cheartul Heatt,thew he en-| 
jojed any time hewas at Worceſter, to (ce and be Witneſs of the Re | 
proach of his Countrey, and the Diſtreis his Comntrey men were an: 
der, Which Conteſhon being ſo qualified, and particularly tha 
he was there as a Priſoner, it cannot be divided : and fo did not! 
prove that Atticle ot the Inditement, and could never interr any 
Crime againſt him, far leſs the Crime of Treaſon, | 
And whereas it s alledeed, That the Engliſh AQt of Indems 
nity did extend no further thanto the King $ 8ugli(þ SubjeRs, and 
not to Scorſmen, And as no Law made by the Parliament gf 
Exgland, could hinder the Parliament of Scotland to proceed 4 
gainſt Traitors who were Scotſ[men; ſo no Indemnity paſs'd iy 
the Zxgliſb Parliament, could Indemnifie Scorſmens Crimes, & 
could hinder the Parliament of Scotland to proceed againft teal 
albeit they had been paticularly iademaified by the Parliament} 
of England, ; 
1T IS AN5WERED, Thar as by the Law of Nations 
Crimes may be judged and puniſbed in the Place where they are com 
mitted, ſo Perſons committing Crimes, may be indemnified by. 
the Supream Authority where the Crimes are commitred : ſein| 
8 jadicando & condemnando,ad condonandum & remittendum, wa 
conſequentia, And theretfote, as the deceaſs d Swinton in his Ant 
ſwers urgeth ( withno leſs e/ezancy of Expreſſion, than force otRex 
ſon,) this being a Crimealledged to be COMMITTED in Exzlayl 
TRIABLE in England, PARDONABLE in England, PARDONS0 
1n Fyg/and, and thit by h m AGAINST WHOM the offence; 
was commited ; that En:liſh Atof Indemnity, 1f he were guiltyj 


not only indemnitying all his Majeſties Subjes in England,and rf 


AnF 
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And therefore they could not be purſued for the ſame, before the 


& Pailiament, or any other Judicatory in Scotlene, 


And nhereds 11 14 aliedged, T hai a judicial Confeſſion, emitted 
before a high Court of Parliament makes full Faith , albeit not 


' ſubſcribed, And Swinton did not only emit a Confeſſion vive 


vere before the Parliament, but alſo in his Anſwers, which are 
ſubſcribed by him, he acknowledged his being at Worceſter with 
the King s Enemies, 

IT IS ANSWERED, 1. That itis denyed, that Swinton did emit 
any judicial Confeſſion of the Crimes libelled before the Parlia- 
ment, and there is no veftige of any ſuch Confeſſton extant up- 
on Record, 2, It isa great miſtake in the Author of theſe An- 
(wers, to aflert that a Confefſhion, albeit judicially emitted before 
the Parliament, ſhould make Faith, without being ſigned, either 
by the Party, or the Preſident of Parliament: it being againft the 
Principles of Law, and incontroverted Cuſtom of all Courts of 
Judicature whatſoever, ( whether ſuprewe or ſubaltern) to ad-» 
mit judicial Confeflions , without being figned either by the 
Parties themſelves, or by the Judge that preſides, 3. As to any 
pretended Confeſiion in Swinton*s Anſwergthe formerAnſwer is op- 


| - poned, that it is qualified, and cannot be divided, but muſt be 


taken as it ſtands : and which ſo taken, could never have inferr'd 
a Crime againſt him,much leſs the Crime of Treaſon, 
;» As to what 18alledged againſt the Reaſor: of Redu@ion, foun- 
ded upon the Nullitie and Falſbood of the Minutes 3 the Ml 
NUTES themſelves, that REASON of Redu&#ion, and 
the EarlokCRAWFORD'SLETTER, are opponed 


which the Penner of the Earl of Lexuderdale's ANSW ERS.finds 


luch ragged, ſinbborxn, and wnteward Peeces to deal withall 3 as all 
thepitiful Shzſts and Ewveſions he tortures himſelf with, to ſhape an 
Anſwer to them , ſerve but to demonſtrate to the World that 

they neither AR E, nor CAN be anſwered. 
And whereas it is alledged, That albeit the Iwterlocutories had 
not been figned by the Earl of Crawfur1.yet rhat is no Nwbity, there 
C - 


\ 


| a8) 
being no ſpecial Law nor Cuſtom requiring -the ſame at that x ji 
Andthe Minutes rid thterlocutories tif the other: PfocefſRFury 
feiture-agyitift Govain, Guthrie, and others paſſed in that Parliamy 
are notifpned by the Chancellor; nor Preſident. © 9 
"FT If ANSWERED, That the Atledgence is mel 
ngutiocs Forit was the conſtant Cuſtomofthe arliatneht 18 
ard hath been in other Parliaments; both ptecttding atid 'fil 
quent,for the Chancellor or Preſident , as they ſigd all the 
rants for the ACTS arid STATUTES that'paſs in' Parkam | 
fo they are in uſe to fign all Minites, that are'Warta#rs for! Þ 
CREETS 2ad SENTENCES; as is evident from the' RECORA 
and particularly, in the Minutes of thoſe very Sentences again} ( 
Viv 'and Guthrie, in the Parliament 1661, tnentioned'th rhe! 
ledgence: 8 of thoſe in the ſame Patliament, pronounced againfFi 
Marquefs,and late Earl of Argile,Ceheti Lord Lorw 1) ardleaglafe 8 
vary, it were againſt 'Senfe —_ that a-Minute of a Clerk ſhot 
take' away a Man's. Life and” Fortutie, without beitg ſigned! 
the Chancellor, or Prefideti of PiHament:” 
IN RESPECT OF ALL WHICE 
Swinton's REASONS QF RE DUCTHC 
C which are inſtantly vetified ' and infiructeg 
ought to'be ſafteMittd'; and'the A CT yiven'ie| 
him, redvcingthe'kforefaitl two pretended Detre 
of Forkemire: bhbÞcd' pa,” and he'to'be'reſ 
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